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HKIAC and Tashkent International Arbitration Centre launch the

Cross-Institutional Rules of Arbitration

On 11 September 2023, TIAC and HKIAC launched the Cross-Institutional
Rules of Arbitration (the “TIAC-HKIAC Rules” ), a unique cross-institutional

decision-making mechanism for administered arbitration.

Under the TIAC-HKIAC Rules the two centres will jointly administer cases,
combining the benefits of HKIAC’ s extensive experience in international arbitrations

and high-quality decision on procedural matters with TIAC’s cost-effective service
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and regional expertise in the CIS region.

TIAC was established in 2018 and has been developing rapidly in line with
Uzbekistan’s growth and increased foreign investment, especially in high-tech
industries. TIAC’s caseload includes disputes with parties from the Netherlands, Italy,

Kazakhstan, Russia, China, Turkey, Uzbekistan.

Combined with HKIAC’s extensive expertise in disputes involving Chinese
parties and growing experience with CIS disputes, the TTAC-HKIAC Rules will offer
new dispute resolution opportunities for arbitration users across the CIS and Asian

regions.

The TIAC-HKIAC Rules set a procedural framework for TIAC and HKIAC to
perform different roles in arbitral proceedings. While TIAC will administer the
proceedings, HKIAC will determine certain procedural matters in accordance with the

Rules.

Examples of TIAC’s responsibilities include:
Registering the request for arbitration
Communicating with the parties and tribunal
Collecting and managing deposits

Extending time limits

Examples of HKIAC’ s responsibilities include:

Deciding whether to proceed with an arbitration where a jurisdictional issue
arises before the constitution of the tribunal

Appointing arbitrators and emergency arbitrators

Determining challenges to arbitrators

Determining requests for consolidation
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Determining requests for joinder of additional parties prior to the constitution of

the tribunal

Scrutinizing awards

Apart from a filing fee of USD 100, TIAC will not charge any administrative fee.

HKIAC will charge a small fee in pre-defined circumstances.
The full text of the Rules is available here.

The Rules combine the benefits of TIAC (with cost-effective service and
regional expertise on the CIS region) and HKIAC (with extensive experience in

international arbitrations and high-quality decision on procedural matters).

This innovative arrangement brings institutional collaborations to a whole new

level.
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1. A brief introduction of Hong Kong trust law

The law of trusts in Hong Kong is based on English common law and equitable
principles. Hong Kong favours the separation of powers in respect of trust property,
i.e., the ownership of the legal form of the trust property is vested in the trustee, while
the ownership of its beneficial interest is vested in the beneficiaries. The effective
establishment of a trust in Hong Kong requires three conditions: certainty of intention;
certainty of subject matter, i.e., it must be clear that the entirety of the trust property
and the interests shared by each beneficiary must be specified; and certainty of object,
i.e., there must be a clear beneficiary of the trust, or the beneficiary can be identified
through certain conditions. Unlike the provisions of English trust law, Hong Kong has
abolished the principle of anti-perpetuities and made it clear that trusts are not subject
to the limitation of validity periods, i.e., a Hong Kong trust may survive in perpetuity
without a perpetual succession period, or the trustee may still set a perpetual period as

a term, a feature which is only available in a small number of trust jurisdictions.
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2.The legal constitution and regulations of trust Law in Hong Kong

According to the Hong Kong Fiduciary Association, Hong Kong's
well-established trust law system is reflected in the following: "there is a sound and
long history of trust law of over 100 years; after a client has set up a trust in Hong
Kong, irrespective of his nationality, his assets are only subject to the protection and
regulation of the laws of Hong Kong, and no other countries have the right to
intervene; trusts in Hong Kong do not need to be registered, so the client's right to
privacy is more effectively protected; and the Hong Kong Privacy The Hong Kong
Privacy Ordinance protects the security of clients' personal data without the need to
disclose them to any country or organisation". The main laws and regulations that

make up Hong Kong's trust law are as follows:

(1) Trustee Ordinance (Version date 15.2.2017): To amend the law relating to

trustees.

(2) Variation of Trusts Ordinance (Version date 13.12.2018): To extend the
jurisdiction of courts of law to vary trusts in the interests of the beneficiaries and to

sanction dealings with trust property.

(3) Recognition of Trusts Ordinance (Version date 21.10.2021): To enable the
Hague Convention on the law applicable to trusts and on their recognition to apply to

Hong Kong.
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(4) Registered Trustees Incorporation Ordinance (Version date 07.10.2021): To

facilitate the incorporation of trustees appointed by certain bodies, associations and
communities of persons, and of trustees of charities and to make provision for

purposes connected therewith.

(5) Perpetuities and Accumulations Ordinance (Version date 10.04.2014): To
modify the law relating to the avoidance of future interests in property on grounds of

remoteness and governing accumulations of income from property.

(6) Probate and Administration Ordinance (Version date 20.06.2019): To
consolidate and amend the law relating to probate and letters of administration and to

the administration of the estates of deceased persons.

(7) Wills Ordinance (Version date 01.07.2022): To consolidate and amend the

law relating to wills.

(8) Administration of Trust Funds Rules (Version date 15.02.2017)

(9) Judicial Trustee Rules (Version date 16.11.2017)
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4.Hong Kong Trust Business Classification

According to the “Hong Kong Trust Industry Spotlight: Taking Centre Stage”
issued by the Hong Kong Trustees' Association and KPMG China's in June 2021, the
trust industry in Hong Kong can be categorised into four main areas, namely pension

schemes, corporate trusts, private trusts and charitable trusts.

(1) Pension Schemes

The mainstay of retirement protection in Hong Kong is the Mandatory Provident
Fund (MPF) schemes, which is a privately managed mandatory contributory scheme
set up under a trust structure. The trust structure is the main mode of administration of
MPF in Hong Kong. With the approval of the Mandatory Provident Fund Schemes
Authority (MPFA), the trustee of MPF retirement scheme has significant fiduciary
responsibility for the MPF funds as well as the overall management of the retirement

scheme. While the investment decisions of MPF funds are made by the fund managers,
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the trustee has a significant responsibility to ensure that the investment decisions

comply with the requirements of the trust deed and the relevant laws and regulations.
In addition, the MPFA-approved trustee has supervisory and managerial

responsibilities over the marketing staff of MPF schemes.

(2) Corporate Trusts/ Unit Trust

Corporate trusts, also known as unit trusts, encompass Real Estate Investment
Trusts (REITs) and Unit Trust schemes (Unit Trust), which are a form of collective
investment structured in accordance with a trust deed, i.e. the pooling of assets by a
number of investors, which are professionally managed by an independent investment
manager. The most common unit trust structure in Hong Kong is a two-party trust
deed. In essence, the trust platform pools together investors’ funds, which are then
invested in assets with specific objectives, such as equities, bonds and funds in Hong
Kong, China, emerging markets, the United States, Japan and European markets. An
investment manager buys shares, or other assets such as real estate, and then puts
these assets into a fund, where the investor receives a certain number of units and
becomes a beneficiary (i.e., a unit holder of the fund). The advantage of a trust
structure is that it allows a professional investment manager to invest in underlying
assets on a discretionary basis, which are held in the trust by the trustee on behalf of
the unitholders, with the subscribers to the fund (investors, i.e., beneficiaries)
acquiring the underlying interests. Most retail funds and ETF providers in Hong Kong

are in the form of unit trusts.
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(4) Charitable Trusts

There is no statutory definition of charity in Hong Kong. The Inland Revenue
Department's “Tax Guide for Charitable Institutions and Trusts of a Public Character”
indicates that the organisation or trust in question must be set up solely for charitable
purposes recognised by law. Although charitable trusts make up only a small portion

of the trust industry in Hong Kong, they are becoming increasingly important to
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trustees who provide professional services to high-net-worth individuals. In

determining whether an organisation is a charity, the focus is not on its name and
legal form, but on whether the purpose of its activities is charitable in nature. In Hong
Kong, there are four types of structures that can be used as charitable organisations,
namely, charitable corporations (registered companies) established under the
Companies Ordinance, charitable societies established under the Societies Ordinance,
charitable trusts, and statutory organisations established by specialized legislation.
Unlike other trusts which are predominantly offshore, charitable trusts in Hong Kong
are established under the laws of Hong Kong. For example, the famous Hong Kong

Jockey Club Charities Trust is one of the largest charitable trusts in Hong Kong.
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U Tam Mei Kam v. Hsbc International Trustee Ltd and Others

21 Ho, L., & Lee, R. (2021). Trusts in Hong Kong: Historical Application and Current
Practice. In Y.K. Liew & M. Harding (Ed.). Asia-Pacific Trusts Law: Volume I1: Theory
and Practice in Context (pp. 57-76). Oxford: Hart Publishing. Retrieved November 21,
2023, from http://dx.doi.org/10.5040/9781509934829.ch-004

B hiu Wing Ltd. And Others v The Commissioner of Estate Duty

M Ho, L., & Lee, R. (2021). Trusts in Hong Kong: Historical Application and Current
Practice. In Y.K. Liew & M. Harding (Ed.). Asia-Pacific Trusts Law: Volume 1: Theory
and Practice in Context (pp. 57—76). Oxford: Hart Publishing. Retrieved November 21,
2023, from http://dx.doi.org/10.5040/9781509934829.ch-004
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